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About DECA

The Digital Economy Council of Australia (DECA) is the peak industry body representing Australian
businesses and professionals in blockchain, digital assets, decentralised finance (DeFi) tokenisation
and Web3 technologies.

DECA advocates for responsible adoption and regulation of these technologies working closely
with government, regulators and industry stakeholders to ensure Australia remains a globally
competitive digital asset market.

DECA acknowledges the contributions of its members across the digital asset sector to this
response.

For further inquiries please contact:

® Amy-Rose Goodey, CEO —amy-rose@deca.org.au

e Alec O’Sullivan, Policy Lead — alec@deca.org.au

Submission prepared with special thanks to DECA’s contributors:
Paul Derham
Liam Henessey
Jaime Lumsden
Michele Levine
John Bassilios
Steven Pettigrove
Michael Mavromatis

Joni Pirovich
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Introduction

The Digital Economy Council of Australia (DECA) welcomes the opportunity to comment on
Treasury’s exposure draft of the Treasury Laws Amendment (Regulating Digital Asset and Tokenised
Custody Platforms) Bill 2025 and the accompanying explanatory materials.

The proposed framework represents an important step toward establishing a fit-for-purpose
licensing regime for digital asset platforms and custodians. DECA commends Treasury for its
extensive work to date and for maintaining open engagement with industry. While DECA supports
the overarching objectives of enhancing consumer protection and aligning with international best
practice, several elements of the draft legislation introduce unnecessary complexity, risk
duplicating existing obligations, and may create uncertainty that could deter investment and
innovation within Australia’s digital economy.

This submission reflects the views of DECA’s working groups and has been developed through
broad consultation with legal, technical, and compliance experts across the industry. DECA
continues to work collaboratively with other industry bodies, including FinTech Australia, to
promote coherent, innovation-supportive, and proportionate regulatory settings for Australia’s
growing digital asset sector.

Purpose of the Submission
This submission seeks to support Treasury in refining the draft legislation to ensure it:
Establishes proportionate, risk-based capital and financial adequacy standards

Aligns definitions with the new AML/CTF Australian framework to improve consistency
Enables cross-border liquidity, custody, and supervisory cooperation
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Clarifies the perimeter between financial products, including Digital Asset Platforms (DAPs),

Tokenised Custody Platforms (TCPs), and Managed Investment Schemes (MISs)

5. Clarifies the perimeter between licence types, including Australian Financial Services
Licenses (AFSLs) and Australian Markets Licences and Clearing and Settlement Facility
(AML/CSF) Licenses,

6. Streamlines licensing, representative, and transitional pathways

7. Embeds clear custody, disclosure, and consumer protection standards

8. Finalises appropriate exemptions for staking, wallets, and public infrastructure

9. Incorporates proportional ASIC supervision and procedural safeguards

10. Provides workable transitional timelines and an application-in-good-faith model

11. Harmonises frameworks (beyond definitions) with forthcoming payments, stablecoin, and
AML/CTF reforms

12. Simplifies legislative structure and improves practical accessibility

This submission is organised around key issues that summarise DECA’s principal concerns and
recommendations. Each issue presents a key point, response, and commentary, supported by
references to the Draft Bill and Explanatory Memorandum.
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Summary of key issues

1. Capital and Financial Adequacy Standards

ASIC’s broad power to set financial adequacy standards under section 912BE lacks statutory limits
or mandatory consultation. Without proportionality requirements, ASIC could impose capital
thresholds designed for large custodians, excluding smaller firms and harming competition.
Treasury should require ASIC to apply proportionality tests, conduct public consultation, and
coordinate with AUSTRAC and APRA to prevent duplicative oversight.

2. Terminology and Definitions Alignment with AML/CTF

Divergent terminology between the Draft Bill and the AML/CTF Amendment Act 2024 creates
unnecessary complexity. Treasury’s use of “digital token” conflicts with AUSTRAC’s globally
recognised “virtual asset” definition. Treasury should adopt “virtual asset” as the umbrella term
III

and clarify “contro
Coordination between Treasury and AUSTRAC is needed to achieve definitional consistency.

and “possession” to reflect shared-key and decentralised custody models.

3. Global Interoperability and Cross-Border Operations

The Draft Bill does not adequately accommodate cross-border operations or provide substituted
compliance for offshore entities. Treasury should confirm that Australian licensees can rely on
offshore infrastructure under domestic accountability and develop mutual recognition agreements
with key jurisdictions such as Singapore, the UK, and the US. ASIC should have authority to
recognise equivalently regulated foreign regimes.

4. Regulatory Perimeter and Classification

The Bill’s definition of a Digital Asset Platform as a facility that “possesses on trust” introduces
legal uncertainty and potential double regulation. Treasury should use “holds for or on behalf of”
instead, provide statutory trust options or examples, and clarify boundaries between DAPs,
Tokenised Custody Platforms, MISs, and financial markets. The Explanatory Memorandum should
include decision trees illustrating perimeter boundaries.

5. Licensing and Authorisation Framework

The Draft Bill overlays DAP/TCP authorisations on top of existing AFSL categories without a clear
sequence, creating risk of duplicative licensing. Treasury should ensure AFSL holders are not
required to hold separate custodial authorisations and that ASIC’s standards act as a single custody
framework. Treasury should coordinate sequencing with forthcoming payments and stablecoin
reforms and publish a licensing matrix.

6. Client Assets and Disclosure

The Draft Bill does not provide clear treatment for client assets, and the absence of a statutory
trust could weaken insolvency protection. Treasury should insert a statutory trust mechanism or
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authorise ASIC to create equivalent protections. The Explanatory Memorandum should confirm
how omnibus wallets meet custody requirements and recognise proof-of-reserve audits as valid
reconciliation methods.

7. Exemptions and Infrastructure

Exemptions for self-custody, staking, and public infrastructure are too narrow and risk capturing
non-custodial services. Treasury should broaden exemptions to include wallet tooling, validator
nodes, and MPC arrangements that cannot unilaterally move assets. A negative list should clarify
excluded services such as analytics and indexing. Treasury should confirm TCPs can issue liquid
staking tokens under defined conditions.

8. Supervision and Ministerial Powers

Ministerial and ASIC powers are overly broad, with no statutory guardrails, proportionality tests, or
mandatory consultation. Treasury should require cost—benefit analysis and public consultation for
all declarations and ASIC standards, and provide avenues for independent review. Procedural
safeguards similar to section 798G(2)(b) of the Corporations Act should apply.

9. Transitional Pathways and Implementation

The twelve to twenty-four month transition period is inadequate given ASIC’s workload. Treasury
should introduce an “application in good faith” model allowing firms to operate while applications
are pending. Transitional equivalence for existing AFSL custodians and transparent cost recovery
settings are needed. A public roadmap and coordinated ASIC-AUSTRAC—APRA guidance should
support implementation.

10. Establishment of a Digital Markets Panel

Treasury should create a Digital Markets Panel (DMP) within the Corporations Act to provide
interpretational guidance under the DAP regime. Similar to the Takeovers Panel, it would consist of
industry experts appointed by the Minister to clarify definitional and operational questions. This
would promote collaborative resolution of complex issues without displacing ASIC’s enforcement
role.
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Issues

1. Capital and Financial Adequacy Standards

Response

A proportionality requirement should be introduced, similar to section 798G(2)(b) of the
Corporations Act 2001 (but mandating this consideration as “shall”, rather than “may”),
obliging ASIC to consider the scale, complexity and systemic importance of each licensee
when setting capital standards. Public consultation and a cost—benefit analysis should be
mandatory before any financial-adequacy rules are imposed.® Treasury should clarify in the
Explanatory Memorandum that capital and liquidity obligations will be risk-based and
tiered, with distinct categories for small, mid-tier and systemic operators.® Cross-agency
coordination between ASIC, AUSTRAC and APRA is required to prevent duplicative
financial-resilience testing for entities already subject to prudential or AML/CTF oversight.’

Commentary

The policy intent of section 912BE is to provide ASIC with flexible rule-making powers for emerging
custody and governance standards. Yet without statutory guardrails, those powers could create
prudential-style obligations inconsistent with the DAP Bill's objectives of proportionality and
competition. Comparable frameworks, such as Singapore’s Payment Services Act 2019 and the

! Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, s 912BE.
2 Explanatory Memorandum to the Exposure Draft (2025) paras 3.42-3.47.

? |bid para 3.48.

* Corporations Act 2001 (Cth) s 798G(2)(b).

® Treasury Consultation Framework Guidelines (2023) Part 4.2.

® Explanatory Memorandum (2025) para 3.52.

’ Australian Securities and Investments Commission Act 2001 (Cth) s 11 (cooperation with other agencies).
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United Kingdom’s FCA handbook, apply tiered capital requirements calibrated to transaction
volume and systemic importance.® Adopting a similar graduated structure would ensure innovation
remains viable for start-ups while maintaining financial resilience for large custodians. The
legislation should expressly require ASIC to assess proportionality and publish draft standards
within six months of Royal Assent, supported by an eight-week consultation period.” These
measures would align the DAP regime with Treasury’s stated objectives of fostering innovation,
competition and consumer confidence.

2. Terminology and Definitions Alignment with AML/CTF Amendment Act 2024

& Payment Services Act 2019 (Singapore) s 35; FCA Prudential Sourcebook for MiFID Investment Firms (UK) Ch 3.
® Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Explanatory Memorandum
(2025) para 3.55.
° Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, ss 761GB-761GD.
' AUSTRAC, AML/CTF Rules Compilation No. 1 (2024) r 1.2.1; FATF, Recommendation 15 — New Technologies (2021).
2 Section 5, AML/CTF Act 2006
3 See, for example, Future financial services regulatory regime for cryptoassets (regulated activities) - Policy Note
(Accessible) - GOV.UK
8


https://www.gov.uk/government/publications/regulatory-regime-for-cryptoassets-regulated-activities-draft-si-and-policy-note/future-financial-services-regulatory-regime-for-cryptoassets-regulated-activities-policy-note-accessible
https://www.gov.uk/government/publications/regulatory-regime-for-cryptoassets-regulated-activities-draft-si-and-policy-note/future-financial-services-regulatory-regime-for-cryptoassets-regulated-activities-policy-note-accessible

Also, the Bill’s definitions of “control” and “possession” rely on physical analogies unsuited
to decentralised custody and multi-signature (MPC) models, potentially over-capturing

technology providers or shared-key arrangements.**

Response

Treasury should adopt “virtual asset” as the umbrella term in the legislation, consistent
with AUSTRAC’s AML/CTF Rules, and create a simpler “qualifying virtual asset” definition
which sets out the characteristics of the virtual assets that it intends to capture. It can
define the phrase to include and exclude characteristics and thereby avoid the need for
“Digital Token” and “digital object” as separate defined terms.

Section 761GB should be clarified to state that control can be exercised jointly or
contingently, and that an entity does not possess control unless it can act unilaterally to
move client assets.'” The Explanatory Memorandum should distinguish technical safeguards
such as pause, co-sign or freeze keys from discretionary control, confirming that such
security features do not amount to custody.'® Treasury should also clarify that “possession”
of a digital token refers to factual control or access capability rather than legal possession
under the Personal Property Securities Act 2009 (Cth)." Finally, Treasury should coordinate
with AUSTRAC and the Payments System Review to produce a unified definitional
framework linking the Corporations Act, AML/CTF Act and forthcoming payments
legislation.®

Commentary

Clarity of terminology is essential for interoperability between the DAP framework and AML/CTF
obligations. Misalighment between “digital token” and “virtual asset” creates uncertainty over
whether certain assets are subject to reporting or Travel Rule compliance, and increases
complexity.

* Explanatory Memorandum to the Exposure Draft (2025) paras 2.15-2.21.

> Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, s 761GB(2).
'8 Explanatory Memorandum (2025) para 2.26.

7 personal Property Securities Act 2009 (Cth) ss 10, 12.

'8 Treasury, Payments System Modernisation: Tranche 1A Reforms — Factsheet (2025) 4.
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The definition of “control” in section 761GB(2) does not adequately reflect shared-key
arrangements, risking regulatory capture of custodians using secure-by-design architectures.’® The
Explanatory Memorandum should provide worked examples showing how multi-party control,
smart-contract-based escrow, and automated protocol operations are treated.” Alignment with
AML/CTF terminology would also support cross-border data exchange and recognition under

international AML standards.?!

3. Global Interoperability and Cross-Border Operations

Response

Y lbid Item 2.2.

?° Explanatory Memorandum (2025) paras 2.27-2.31.

2L FATF, Guidance on Virtual Assets and VASPs (2021) Annex 2.

2 Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, ss 761GB, 912BE.

2 Explanatory Memorandum to the Exposure Draft, paras 4.22—4.30.

* |bid para 4.27.

% See Table 2 of Thematic Review on FSB Global Regulatory Framework for Crypto-asset Activities: Peer review report,
published 16 October 2025.

10
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1. Treasury should confirm in the draft legislation and Explanatory Memorandum that
DAP and TCP licensees may rely on global-group infrastructure, provided effective
oversight and accountability remain in Australia.”

2. The EM should clarify that offshore entities providing technical custody,
infrastructure, or key-storage services to Australian AFSL holders are not themselves
required to be licensed where operational control and responsibility remain with
the domestic licensee.”’

3. Treasury should extend the exemptions under section 911A(2)(i) of the Corporations
Act 2001 and Regulation 7.6.02AG to cover offshore liquidity access and
related-party market-making.?®

4. The legislation should give ASIC the power to nominate other jurisdictions as
“equivalently” regulated.

5. Treasury should commit to developing memoranda of understanding with key
jurisdictions such as Singapore, HK, the UK, the EU, the US and Japan to support
mutual recognition, supervisory coordination, and substituted compliance.?

Commentary

Global interoperability is essential to sustain Australia’s competitiveness in digital-asset markets.
Without explicit recognition of cross-border group structures, ASIC could interpret “possession” or
“control” under sections 761GB and 912BE as extending to global custodians or data-centre
providers, creating duplicative licensing obligations. International comparators such as Singapore’s
Payment Services Act 2019 and the EU’s Markets in Crypto-Assets Regulation (MiCA) allow
foreign-licensed entities to operate under home-supervision equivalence frameworks, preserving
efficiency while maintaining consumer protection.*® Offshore provider of digital asset services to
Australian licensed businesses should not require the same level of licensing. Australia should
adopt similar provisions and clarify that offshore liquidity provision, custody, and DeFi protocol
access is allowable for Australian-licensed entities.

% |bid para 4.25.

7 |bid para 4.28.

28 Corporations Regulations 2001 (Cth) r 7.6.02AG; Corporations Act 2001 (Cth) s 911A(2)(i).

2 Treasury—ASIC Cross-Border Regulatory Cooperation Statement, 2025 (forthcoming).

%0 payment Services Act 2019 (Singapore) ss 35-37; Regulation (EU) 2023/1114 (MiCA) Arts 63—65.

11
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4. Regulatory Perimeter and Classification

Response

Treasury should replace the phrase “possesses on trust” with “holds for or on behalf of” in
section 761GC to align with established financial services terminology and avoid implying
an equitable trust where none exists.** Alternatively, a deemed statutory trust mechanism
with minimum terms could be included in the draft legislation and Explanatory
Memorandum to ensure uniform treatment of client property.>® The EM should provide
worked examples covering omnibus ledger segregation, sub-custodian structures, and
agency models to clarify when a facility becomes a DAP or TCP.

Further, section 765E(2) should include a purpose statement and explanatory examples
distinguishing platform-issued tokens from independent or decentralised tokens to prevent
overreach into DeFi or synthetic assets.*® Treasury should confirm that the expression
“connected with” in section 911A(6) is not intended to capture non-custodial infrastructure
providers, analytics firms, or developer tools that do not handle client assets.®” Finally,
where facilities host both financial product and non-financial product tokens, the EM

* Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, s 761GC.
32 Explanatory Memorandum to the Exposure Draft (2025) paras 2.34-2.40.

* |bid paras 2.41-2.43.

34 Corporations Act 2001 (Cth) s 761A (definition of “holds on behalf of”).

% Explanatory Memorandum (2025) para 2.45.

% Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, s 765E(2).
" |bid s 911A(6); Explanatory Memorandum (2025) para 3.16.

12
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should clarify that any market or clearing and settlement (CS) designation applies only to
the relevant asset class in relevant circumstances, and not the entire facility.*®

The EM should include decision trees and flowcharts to illustrate various activities and the
licensing pathways that are triggered, using common platform examples, such as a:

e non-financial product digital token (eg. BTC)
financial product digital token

tokenised non-financial product (eg. tokenised gold)
tokenised financial product (eg. a tokenised share)
Access to offshore defi protocols

Examples should also factor in the different execution models (see recommendation 5,
below.)

Commentary

A clear perimeter is fundamental to avoiding regulatory duplication and uncertainty. Without
legislative clarity, DAPs may fall simultaneously within multiple regimes under Parts 7.1, 7.6 and
7.8 of the Corporations Act 2001, contrary to Treasury’s policy intent of technology neutrality.*
Misapplication of trust principles could inadvertently impose fiduciary duties inconsistent with
exchange business models, increasing compliance risk.*® The EM should also clarify that
self-custody wallets and recovery services that hold encrypted shards without unilateral control fall
outside the DAP/TCP perimeter. International comparators such as the UK’s Financial Services and
Markets Act 2023 and Singapore’s Payment Services Act 2019 define similar perimeters through
functional tests focused on custody and dealing authority rather than legal ownership or trust.*!
Providing decision trees and EM flowcharts showing perimeter boundaries would enhance
interpretive consistency and compliance certainty.*

* |bid paras 3.18-3.21.

% Corporations Act 2001 (Cth) Parts 7.1, 7.6, 7.8.

0 Re Australian Elizabethan Theatre Trust (1991) 30 FCR 491.

! Financial Services and Markets Act 2023 (UK) Part 5; Payment Services Act 2019 (Singapore) ss 2-5.
*2 Explanatory Memorandum (2025) paras 3.22-3.27.

13
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5. Licensing and Authorisation Framework

Response

Treasury should confirm that DAPs and TCPs holding an AFSL are not required to obtain
separate custodial and depository authorisations.*® ASIC standards issued under section
912BE should act as the single source of custody rules, with equivalence to existing
outcomes for financial products.”” Treasury should also direct ASIC to publish a
comprehensive licensing matrix identifying the overlap between DAP/TCP permissions and
traditional AFSL activities, including dealing, arranging, and custody.

Further, the draft legislation and Explanatory Memorandum should clarify that DAP and TCP
licensees may operate multiple execution models (matched principal, agency, or riskless
principal) under a single facility authorisation, provided risk segregation and governance
controls are documented.”® Sequencing of the DAP regime with the forthcoming Payments
System Modernisation and stablecoin reforms should also be coordinated to prevent dual
licensing or overlap between regimes.*

* Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, ss 912A, 912BE.
* Explanatory Memorandum to the Exposure Draft (2025) paras 3.30-3.36.

“ |bid paras 3.37-3.40.

6 ASIC Regulatory Guide 133: Managed Investments and Custodial or Depository Services (updated 2022) s 3.4.

" Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, s 912BE(1)(a).
8 Explanatory Memorandum (2025) para 3.43.

* Treasury, Payments System Modernisation: Tranche 1A Factsheet (2025) 5-6.
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Commentary

A clear and coherent licensing structure is essential to prevent double regulation and ensure
continuity for existing AFSL holders. Section 912BE of the DAP Bill introduces a broad ASIC
rule-making power that, if uncoordinated, could duplicate prudential and custody requirements
already addressed by existing legislative instruments and APRA standards.’® The draft legislation
and Explanatory Memorandum should specify that ASIC’s standards will be proportionate,
risk-based, and subject to public consultation prior to implementation.

Internationally, regulators such as the UK’s FCA and Singapore’s MAS have published detailed
licensing matrices showing cross-regime equivalence to guide market entry and compliance.”
Adopting a similar model would support efficient authorisation sequencing and prevent

operational disruption during transition.>

6. Client Assets and Disclosure

0 Explanatory Memorandum (2025) para 3.48.

1 UK Financial Conduct Authority, Cryptoasset Financial Promotion and Authorisation Framework (2023).

*2 Monetary Authority of Singapore, Guidelines on Licensing for Digital Payment Token Services (2023).

%3 Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, ss 912BE, 761GC.
** Explanatory Memorandum to the Exposure Draft (2025) paras 3.60-3.63.

*° |bid para 3.67.
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Response

Treasury should insert a bespoke statutory trust for client money and client property into
the primary legislation to ensure segregation and insolvency protection of client assets.® If
a statutory amendment is not feasible, ASIC standards made under section 912BE should
be expressly authorised to replicate trust outcomes equivalent to those under Part 7.8 of
the Corporations Act (although we query whether ASIC’s powers allow it to create a trust
equivalent to, say a s981H statutory trust).>’ The Explanatory Memorandum should explain
how omnibus wallets with ledger-level segregation and reconciliation meet the proposed
draft legislative requirements, and should clarify that per-address segregation is not
required.®

The draft legislation should require ASIC to issue model disclosure templates clarifying the
relationship between DAP/TCP Guides and existing disclosure documents such as Product
Disclosure Statements (PDSs) or prospectuses.® Finally, reconciliation and audit obligations
should recognise blockchain-native verification methods, including proof-of-reserve
attestations, as valid alternatives to traditional trust account audits.®®

Commentary

Without statutory trust protection, client money and client property held by DAPs or TCPs could be
exposed to operator insolvency risk.*

The Explanatory Memorandum should confirm that TCPs are responsible only for safekeeping and
not for issuer-level disclosure or governance functions. Examples showing how fiat prefunding,
on-chain settlement, and token issuance interact under the client money rules would also assist
interpretation.®” Recognition of blockchain-native reconciliation will modernise audit expectations
while preserving equivalent assurance outcomes.®

% See, for example, s981H of the Corporations Act, which says that client money is taken to be held on trust.
57 Corporations Act 2001 (Cth) Part 7.8, esp ss 981A-981H.

%8 Explanatory Memorandum (2025) para 3.70.

*9 |bid para 3.72.

80 ASIC, Report 781: Audit of Custodial Service Providers (2023) 14.

%1 Re Global Finance Group Pty Ltd (in liq) [2002] FCA 1254.

%2 |bid Item 6.1.

% ASIC, Information Sheet 300: Assurance Reviews and Blockchain Systems (2024).
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7. Exemptions and Infrastructure

Response

Treasury should expand the exemption for intermediated staking in section 912BH to
include non-reward operational benefits such as gas savings, fee rebates, and network
access rights. The Explanatory Memorandum should confirm that licensed TCPs may issue
liquid staking tokens under this exemption, provided disclosure and network validation
requirements are met.®” Treasury should also clarify that wallet tooling, recovery services,
and MPC (multi-party computation) arrangements that cannot unilaterally move assets are
outside the DAP/TCP perimeter.®® A clear negative list should be included in the EM to
exclude infrastructure services such as node operation, indexing, data analytics, and block
explorers that do not involve asset custody.

Finally, an incidental custody exemption should be added for temporary token control
during fraud or scam investigations, where possession arises solely from legal or risk
management requirements.®

Commentary

® Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, ss 761GB, 912BH.
% Explanatory Memorandum to the Exposure Draft (2025) paras 4.10-4.13.

% |bid para 4.15.

57 Explanatory Memorandum (2025) para 4.18.

8 Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, s 761GB(2).

% Ibid Item 7.8.
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Overly broad drafting of exemptions risks stifling innovation and discouraging secure-by-design
infrastructure models. Clarifying the exemption scope will ensure that non-custodial software and
validator infrastructure are not inadvertently regulated as financial services.”® Industry participants
require certainty that self-custody and operational staking arrangements will not attract licensing
obligations. The Explanatory Memorandum should provide worked examples demonstrating how
the notion of control is distributed between participants (in particular, regulated entities and
third-party technology providers) in MPC mechanisms and cloud-based confidential computing, as
related to section 761GB.”*

A proportionate record-keeping obligation should also apply to exempt providers, focused on
configuration logs and incident reporting rather than full licence-style compliance.”” These
clarifications would align the DAP framework with comparable exemptions in Singapore’s Payment
Services Act 2019 and the UK’s Financial Services and Markets Act 2023, which both distinguish
between technical service provision and regulated custody.”®

8. Supervision and Ministerial Powers

’® Explanatory Memorandum (2025) para 4.20.

' Ibid Item 7.2.

2 Explanatory Memorandum (2025) para 4.23.

3 Payment Services Act 2019 (Singapore) s 3(1); Financial Services and Markets Act 2023 (UK) Part 5.

" Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, ss 912BH-912BI.
7> |bid s 912BE.

76 Explanatory Memorandum to the Exposure Draft (2025) paras 5.12-5.16.
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Response

Treasury should introduce statutory guardrails requiring the Minister to consider
competition, innovation, systemic risk, and consumer impact before making any declaration
or prohibition under section 912BH. Each designation should be supported by a public
rationale, cost—benefit analysis, and consultation period (see previous comments about
section 798G(2) of the Corporations Act 2001, as an example.

ASIC’s standard-setting power under section 912BE should be subject to mandatory public
consultation, including draft release timelines and ministerial approval before enforcement.
Treasury should also require ASIC to apply a proportionality principle when imposing
supervisory and financial adequacy standards, calibrated to the licensee’s scale and
systemic importance.”’ Finally, the Bill should establish clear accountability and review
mechanisms, allowing affected licensees to seek independent review or merits appeal of
ASIC or ministerial decisions.”

Commentary

Unchecked rule-making and designation powers create policy uncertainty that could undermine
regulatory credibility and deter smaller entrants. The absence of explicit procedural constraints
contrasts with established precedents in financial markets regulation, where section 798G(2)(b) of
the Corporations Act requires ASIC to consider proportionality, consultation, and competition
before issuing Market Integrity Rules.”® Introducing similar safeguards for DAP and TCP standards
would align Australia’s regime with best practices seen in Singapore, Hong Kong, and the UK.%°

Further, independent review of ministerial decisions is necessary to preserve regulatory
accountability and protect industry participants from arbitrary determinations.®’ A transparent
rule-making process and competition reporting framework should be embedded within the
legislation to ensure proportional, evidence-based decision-making. Treasury should also commit
to periodic post-implementation reviews, assessing the competitive and innovation impact of the
regime every three years.®

7 Ibid Item 8.3.

8 Explanatory Memorandum (2025) para 5.18.

9 Corporations Act 2001 (Cth) s 798G(2)(b).

8 Monetary Authority of Singapore, Consultation on Proposed Regulatory Measures for Digital Payment Token Services
(2023); UK HM Treasury, Future Financial Services Regulation Framework Review (2022).

8 Australian Law Reform Commission, Interim Report B: Financial Services Legislation (2023) 47-49.

8 Treasury, Requlatory Stewardship Framework (2024).
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9. Transitional Pathways and Implementation

Response

Treasury should link the commencement of obligations to the publication of ASIC standards
under section 912BE, ensuring that industry participants have sufficient lead time for
implementation.®® A formal “application in good faith” model should be introduced,
permitting continued operation once a complete application has been lodged and baseline

I “

risk controls are demonstrated. ASIC should be given a longer period to assess applications
after the legislative commencement period (some members have explained that ASIC can
take 2-3 years to assess a market-making AFSL application - and that is without an influx of
new applicants). Businesses should not suffer if ASIC takes longer than expected to assess
the applications. Treasury should also publish a public transition roadmap detailing ASIC’s
sequencing of custody, disclosure, and prudential standards within six months of Royal
Assent.®?’

Further, in addition to the recommended graduated approach when imposing custodial NTA
obligations on new entrants, transitional arrangements should provide deemed
equivalence or streamlined variation pathways for existing AFSL custodians.®® Finally,

8 Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, Sch 1 cl 11(2).
8 Explanatory Memorandum to the Exposure Draft (2025) para 6.3.

% |bid para 6.6.

8 Corporations Act 2001 (Cth) s 912BE.

¥ lbid Item 9.3.

% Ibid Item 9.4.
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transitional cost recovery settings should be published prior to passage of the Bill to ensure
transparency and allow operators to budget for levies.*

Commentary

A well-sequenced transition period is critical to avoid market disruption and ensure compliance
readiness. Without clear timing and resource coordination, ASIC may face significant backlog risks,
delaying approvals for compliant operators.”® The “application in good faith” model successfully
applied by AUSTRAC during the 2018 Digital Currency Exchange registration rollout provides a
proven precedent for maintaining business continuity while ensuring regulatory oversight.*
Existing AFSL custodians should not face duplicative licensing requirements when migrating into
the DAP or TCP framework. Treasury should commit to a formal post-implementation review
within eighteen months of commencement to assess processing efficiency and unintended
effects.”” Joint ASIC-AUSTRAC-APRA guidance will also reduce fragmentation and improve
consistency across reporting and assurance obligations.”

Transparent cost recovery will further support smaller industry participants’ compliance readiness
and ensure proportional transition outcomes.*

10. Establishment of a Digital Markets Panel

® Ibid ltem 9.6.

% Explanatory Memorandum (2025) para 6.8.

91 AUSTRAC, Implementation of Digital Currency Exchange Registration Regime (2018).

2 Treasury, Post-Implementation Review Guidance Note (2024).

% Joint ASIC-AUSTRAC Supervisory Coordination MoU (2023).

% Explanatory Memorandum (2025) para 6.10.

% Treasury Laws Amendment (Regulating Digital Asset and Tokenised Custody Platforms) Bill 2025, ss.912BE-912BI
(provisions establishing ASIC’s standard-setting and ministerial designation powers).
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Commentary

Industry has long advocated for this type of arrangement.”® For example, in 2021, DECA (then
operating as Blockchain Australia) advocated to the Senate Select Committee on Australia as a
Financial and Technology Centre for the creation of an industry panel to perform this role.”® The
Final Report of the Senate Committee endorsed the idea in principle, recommending the use of
industry experts in a number of ways.'® A panel of this nature could prove an effective forum for
regulators and businesses to work together through innovation and complexity. Given the
proximity with Treasury’s tokenised stored value reforms, the DMP's remit should extend to

coordination with the Payments System Modernisation framework.*™

% Corporations Act 2001 (Cth), Part 10, Division 2 — Ministerial appointment and function of Takeovers Panel
members.

%7 |bid., explanatory rationale for non-judicial expert panels under corporate law.

% Blockchain Australia, Submission to the Senate Select Committee on Australia as a Finance and Technology Centre,
August 2021.

% |bid., Recommendation 7 — proposal for a Digital Asset Industry Advisory Panel.

190 See, for example, Recommendation 3 in the Senate’s Select Committee on Australia as a Technology and Financial
Centre, Final Report.

91 Treasury, Payments System Modernisation: Licensing Framework for Payment Service Providers — Tranche 1A,
Consultation Paper, October 2025.
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