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About DECA

The Digital Economy Council of Australia (DECA) is the peak industry body representing Australian
businesses and professionals in blockchain, digital assets, decentralised finance (DeFi) tokenisation
and Web3 technologies.

DECA advocates for responsible adoption and regulation of these technologies working closely
with government, regulators and industry stakeholders to ensure Australia remains a globally
competitive digital asset market.

DECA acknowledges the contributions of its members across the digital asset sector to this
response.

For further inquiries please contact:

® Amy-Rose Goodey, CEO —amy-rose@deca.org.au

e Alec O’Sullivan, Policy Lead — alec@deca.org.au


mailto:amy-rose@deca.org.au
mailto:alec@deca.org.au
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Introduction

The Digital Economy Council of Australia (DECA) welcomes the opportunity to comment on
Treasury’s exposure draft of the Treasury Laws Amendment (Payments System Modernisation) Bill
2025 and the accompanying explanatory materials.

The proposed framework represents a significant milestone toward modernising Australia’s
payment system regulation. It establishes the foundation for a unified, activity-based licensing
regime that captures payment service providers, stored value facilities, and tokenised stablecoin
arrangements under the Corporations Act 2001. DECA commends Treasury and the Council of
Financial Regulators for their leadership in developing a comprehensive model that seeks to
enhance consumer protection, support competition, and align Australian regulatory settings with
global best practice.

While DECA supports the overarching policy intent, the draft legislation introduces several areas of
ambiguity and potential overlap that could inadvertently engender complexity, constrain
innovation, duplicate obligations, and heighten compliance burdens for emerging digital payment
models and infrastructure providers. These issues are particularly relevant to tokenised stored
value facilities, interoperability with forthcoming digital asset and AML/CTF reforms, and the
proportionality of obligations for smaller and cross-border participants.

This submission reflects the collective input of DECA’s Payments, Digital Asset, and Infrastructure
Working Groups, developed through broad consultation with legal, prudential, and technology
specialists across the payments and blockchain ecosystem. DECA notes the ongoing ASIC
consultation on stablecoin and wrapped token relief instruments and will address their interaction
with the payments framework in a separate submission.

Purpose of the Submission
This submission seeks to assist Treasury in refining the draft legislation to ensure it:

e Provides clear, technology-neutral definitions for payment initiation, facilitation, and
enablement services

e Clarifies the treatment of tokenised stored value facilities (stablecoins) and their interaction
with secondary markets

e Ensures proportionate obligations for small and infrastructure-only providers

Defines clear boundaries between existing financial products and payment services to
avoid double licensing

Establishes transparent criteria for APRA designation and recognition of foreign issuers
Allows flexible safeguarding arrangements, including insured or guaranteed equivalents
Harmonises the payments framework with forthcoming AML/CTF, DAP, and TCP reforms

Reinstates appropriate wholesale and sophisticated investor classifications
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e Provides for phased transition arrangements and guidance on licensing application
pathways

e Embeds international interoperability and equivalence mechanisms consistent with global
regimes

This submission is structured around key issues that summarise DECA’s principal concerns and
recommendations, each referencing the relevant clauses of the Exposure Draft and Explanatory
Memorandum.

Summary of Key Issues

1. Scope and Definition of Payment Services
The Exposure Draft’s definitions of payment facilitation, payment initiation, and payment
technology and enablement services are overly broad. As drafted, they risk capturing
infrastructure providers, digital wallets, and APl gateways that neither hold nor transmit
value. This could impose AFSL obligations on entities with no consumer-facing or
financial-risk function. Treasury should explicitly exclude pure infrastructure and technical
enablers, or provide guidance confirming that entities without value control are out of
scope.

2. Tokenised Stored Value Facilities (Stablecoins)
Classifying currency-referenced stablecoins as Tokenised Stored Value Facilities (TSVFs) is an
appropriate recognition of their monetary role. However, the drafting does not clearly
separate the regulated facility from the token itself. Without clarification in the Bill,
secondary-market transfers could be viewed as financial product dealings, requiring AFSL
authorisation for users or intermediaries. Treasury should confirm in the Bill or Explanatory
Memorandum that only the facility (issuer relationship) is regulated and that secondary
token transfers remain unregulated to preserve on-chain liquidity and innovation.

3. Intermediary Liability and AFCA Cooperation
New provisions in section 912A(3AAA) require intermediary licensees to cooperate with
AFCA and upstream providers. Without clear limits, these obligations could result in
overlapping liability and multiple complaint-handling obligations. Treasury should define
the boundaries of intermediary responsibility, create safe-harbour provisions for
non-custodial intermediaries, and align complaint cooperation with existing AFCA
processes to avoid duplication.

4. Disclosure, Reporting, and Safeguarding
Monthly reserve reporting with potential criminal penalties imposes disproportionate
burdens on smaller issuers. Ambiguity around report format and thresholds may increase
exposure to enforcement risk for minor administrative errors. Treasury should introduce
tiered reporting requirements based on facility size and risk profile, and confirm that
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equivalent insured or guaranteed safeguarding arrangements satisfy Division 7.8 of the
Corporations Act.

APRA Oversight and Designation Criteria

The proposed AUD 200 million threshold for “major SVF providers” is reasonable, yet
treatment of foreign issuers and multi-currency facilities remains unclear. Treasury should
publish transparent designation criteria and establish recognition pathways for entities
prudentially supervised in comparable jurisdictions, ensuring competitive neutrality
between Australian and overseas providers.

Alignment with Digital Asset Platform and AML/CTF Reforms

Definitions and licensing boundaries overlap with Treasury’s digital asset and tokenised
custody frameworks, creating potential for double regulation or lack of clarity as to which
requirements apply. Treasury should ensure that TSVFs and payment instruments are
excluded from Digital Asset Platform (DAP) obligations where activities relate to payments
rather than custody. Coordination with AUSTRAC is also needed to align definitions of
“digital token” and “funds transfer” with the AML/CTF Act and FATF guidance.

Debanking Risk and Access to Safeguarding Accounts

The requirement to hold client money in trust with authorised deposit-taking institutions
(ADIs) is impractical in the current banking environment. Without explicit access
guarantees or alternatives, smaller PSPs may be unable to comply due to debanking.
Treasury should enable use of insured custodial or guarantee arrangements and coordinate
with the RBA and ACCC to ensure equitable access to banking facilities.

Implementation and Transition Pathways

The proposed transition period of up to twenty-four months is insufficient given the
licensing volume anticipated for ASIC and APRA. Treasury should adopt a phased or
risk-based transition model, allowing firms to operate under “application in good faith”
provisions while their AFSL or prudential applications are processed. Early publication of
application templates, fee schedules, and joint ASIC-APRA guidance would promote
certainty.

International Interoperability and Equivalence

Although Treasury acknowledges cross-border payment services, there is no formal
mechanism for substituted compliance or recognition of foreign regimes. Treasury should
develop an equivalence framework permitting Australian licensees to rely on regulated
foreign infrastructure, and empowering ASIC to recognise comparable jurisdictions such as
the EU, UK, Singapore, and Canada.
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Issues

1. Scope and Definition of Payment Services

Response

Treasury should amend sections 766DA-766DD to confine licensing obligations to entities
that (a) hold or control payment related funds, or (b) initiate or process payment
instructions on behalf of a payer or payee. The Explanatory Memorandum should explicitly
confirm that entities providing infrastructure, communication, or compliance technology
that do not handle value are out of scope. A risk based “control or possession” test should
be introduced, similar to section 5(3) of the United Kingdom’s Payment Services
Regulations 2017 (UK), which exempts service providers performing purely technical or
ancillary functions from the definition of a payment service.? ASIC should also be required
to publish interpretative guidance, modelled on the UK Financial Conduct Authority’s
Perimeter Guidance Manual (PERG 15), clarifying that technical service providers, cloud
wallets, or messaging layers fall outside the perimeter unless they exercise discretion over

!Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.63—-1.65.
2 United Kingdom, Payment Services Regulations 2017 (UK), reg 5(3); see also Financial Conduct Authority,
Perimeter Guidance Manual (PERG 15).
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funds. This would ensure proportionality and compliance certainty while maintaining
consumer protections.

Commentary

The activity based structure in Tranche 1A modernises Australia’s payment regulation by replacing
the outdated non cash payment facility model with functional definitions that better reflect
payment solutions and digital markets.? Yet comparable regimes internationally demonstrate the
necessity of explicit exclusions. Under Singapore’s Payment Services Act 2019, section 6(5),
technical service providers including white label wallet developers, software vendors, and identity
verifiers are expressly exempt if they do not handle, transmit, or store customer funds. Similarly,
the European Union’s Payment Services Directive 2 (Directive (EU) 2015/2366, Article 3(j)) excludes
entities that “merely provide IT support or data processing.” Adopting similar legislative language
would align Australia with these international standards, reduce interpretive uncertainty, and avoid
the overreach that could otherwise trigger administrative law challenges on proportionality and
procedural fairness grounds.

Treasury should include worked examples in the Explanatory Memorandum demonstrating where
payment technology and enablement services end and technical or communications services
begin. Such clarity would align Tranche 1A with international best practice and preserve innovation
and competition in Australia’s payments infrastructure ecosystem.

2. Tokenised Stored Value Facilities (Stablecoins)

*Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.22—1.27.
*Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.38-1.41.



token could technically be viewed as a “dealing” in a financial product, which would make
every wallet operator or user a potential licensee. This interpretation would be unworkable
and contrary to Treasury’s stated policy intent.

Response

Treasury should insert an explicit note or statutory example confirming that the token
representing a right to redeem under a TSVF is not itself a financial product. The regulated
activity should apply only to the issuer of the facility, not to the transfer or receipt of tokens
between users. This clarification would mirror the approach in the United Kingdom, where
the Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 distinguishes
between issuing e money and the subsequent transfer of that e money.” Singapore’s
Payment Services Act 2019 similarly treats stablecoins as digital payment tokens, regulating
only the issuer or primary redeemer.® Treasury should also ensure that the Explanatory
Memorandum includes worked examples illustrating how secondary market transactions,
decentralised exchanges, and on chain transfers fall outside the scope of the TSVF
definition unless conducted by an issuer or their agent.

Commentary

The current drafting risks conflating the financial product (the facility) with the instrument used to
access it (the token). If interpreted literally, every peer to peer token transfer could be deemed a
financial service, which would have absurd regulatory consequences and deter innovation. The
High Court in Commonwealth v Yarmirr (2001) 208 CLR 1 emphasised the need for statutory
interpretation consistent with legislative intent and practical operation. The Explanatory
Memorandum clearly indicates that Treasury’s intent is to regulate issuers, not users. Adopting
legislative notes that codify this interpretation would reduce ambiguity and prevent inconsistent
enforcement outcomes.

Internationally, both the European Union and Singapore have established proportionate stablecoin
regimes that focus on issuer responsibility, not secondary market activity. The EU’s Markets in
Crypto Assets Regulation (MiCA) Article 3(1)(7) defines “asset referenced tokens” by reference to

> United Kingdom, Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 (UK), Schedule
1, Part Il
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the issuer’s redemption promise, and Article 48 limits authorisation requirements to issuers.®
Replicating this structure in Australia would maintain consistency with global practice and promote
cross border interoperability. Treasury should also consider providing ASIC with rule making
authority to exempt low value, single currency stablecoins or sandbox arrangements, consistent
with proportionality principles under section 798G(2)(b) of the Corporations Act.

3. Intermediary Liability and AFCA Cooperation

Response

Treasury should amend section 912A(3AAA) to include a statutory note clarifying that
intermediary licensees are required to cooperate only to the extent that they have a direct
contractual or operational relationship with the relevant service or transaction. Treasury
should also consider incorporating a “reasonable reliance” or “safe harbour” provision
similar to regulation 8.1 of the United Kingdom’s Payment Services Regulations 2017 (UK),

¢ European Union, Markets in Crypto Assets Regulation (Regulation (EU) 2023/1114), Arts 3(1)(7) and 48;
Singapore, Payment Services Act 2019, ss 6 and 9.

10
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which limits intermediary responsibility to their own conduct and information reasonably
within their control.” ASIC should be mandated to issue guidance on how intermediary
cooperation is expected to operate in multi-party chains, including when an intermediary
acts as a white-label provider or a technology enabler rather than a fund holder.

Commentary

The principle of proportionate responsibility is well established in both Australian and international
financial law. The Federal Court in Story v National Companies and Securities Commission (1988) 13
NSWLR 661 emphasised that liability should reflect the participant’s degree of control and
involvement in the regulated activity. Applying this reasoning, an intermediary that merely
transmits payment instructions or performs APl integration should not be subject to the same
complaint handling burden as the licensed issuer or custodian.

International precedents reinforce this view. Under the European Union’s Payment Services
Directive 2 (Directive (EU) 2015/2366, Article 89), liability for unauthorised or failed transactions is
allocated to the payment service provider that directly interfaces with the user, while other
intermediaries are only required to assist in information exchange.? Singapore’s Payment Services
Act 2019, section 43(1), adopts a similar principle, limiting obligations for intermediaries that act
solely as technical service providers.” Adopting comparable wording would ensure that AFCA
cooperation obligations are workable, proportionate, and consistent with global practice.

To provide regulatory certainty, Treasury should direct ASIC and AFCA to publish a joint
memorandum of understanding clarifying complaint coordination processes, liability boundaries,
and safe harbour arrangements. This would prevent conflicting interpretations and ensure that
complaint handling remains efficient, targeted, and fair across complex payment ecosystems.

4. Disclosure, Reporting and Safeguarding

Key Point

7 United Kingdom, Payment Services Regulations 2017 (UK), reg 8.1 defining intermediary responsibility
limits.

® European Union, Payment Services Directive 2 (Directive (EU) 2015/2366), Art 89 allocating liability to the
primary service provider.

° Singapore, Payment Services Act 2019, s 43(1) limiting intermediary obligations to reasonable cooperation
and information sharing.

11
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Response

Treasury should introduce a tiered reporting and safeguarding framework calibrated to risk,
similar to the “base,” “standard,” and “enhanced” capital categories used in the Monetary
Authority of Singapore’s Payment Services Act 2019 (MAS Notice PSN01).** ASIC should be
required to consider the scale, transaction volume, and systemic importance of each

”

provider when setting reporting obligations. Entities holding less than a defined materiality
threshold (for example, AUD 10 million in customer liabilities) should be subject to annual
rather than monthly reserve reporting. Treasury should also clarify that equivalent
safeguarding mechanisms, such as insurance or bank guarantees, satisfy the requirements
of Division 7.8 of the Corporations Act.

The Explanatory Memorandum should include guidance on how safeguarding obligations
interact with debanking risk. In particular, Treasury should permit non-ADI trust
arrangements, custody partnerships, or tokenised reserve attestations where access to
banking facilities is limited. ASIC should be empowered to recognise “proof of reserve”
attestations, consistent with international auditing standards such as the American Institute
of Certified Public Accountants’ AT-C 205 and the International Auditing and Assurance
Standards Board’s ISAE 3000 (Revised).

°Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.95-1.110.
1 Monetary Authority of Singapore, Payment Services Act 2019 and MAS Notice PSNO1 (Safeguarding of
Customer Monies).

12
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Commentary

The principle of proportionality in regulation is recognised both in domestic administrative law and
in comparative jurisdictions. The High Court in Minister for Immigration and Citizenship v Li (2013)
249 CLR 332 affirmed that decision-making powers must be exercised rationally and
proportionately to their purpose. Applying that reasoning, imposing banking-style prudential
obligations on low-risk payment service providers would be inconsistent with the legislative intent
of the Corporations Act and the stated objectives of Treasury’s Tranche 1A reform.

Internationally, proportional safeguarding frameworks are the norm. The European Union’s
Payment Services Directive 2 (Directive (EU) 2015/2366, Art 9) allows payment institutions to
choose between segregation of client funds, insurance, or bank guarantees, depending on their
operational scale.'” Singapore’s Payment Services Act 2019 adopts a similar three-tier model,
balancing consumer protection with innovation and competition. Treasury should adopt this
risk-based model, ensuring that obligations scale with the size and risk of the provider rather than
applying uniformly across the industry.

Finally, Treasury should require ASIC and APRA to conduct public consultation and cost—benefit
analysis before issuing any legislative instruments under section 912A or related safeguarding
provisions. This would align the Australian framework with procedural fairness standards
comparable to section 798G(2)(b) of the Corporations Act, ensuring transparency and proportional
regulation.

5. APRA Oversight and Designation Criteria

2 European Union, Payment Services Directive 2 (Directive (EU) 2015/2366), Art 9 establishing safeguarding
options.
B Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.111-1.120.

13



The absence of transparent designation principles risks inconsistency and uncertainty,
similar to concerns raised in Ansett Transport Industries (Operations) Pty Ltd v Wardley
Australia Ltd (1980) 142 CLR 237, where discretion without statutory criteria was held to
create procedural unfairness.

Response

Treasury should insert a clear statutory framework for APRA designation, including (a)
guantitative thresholds for customer liabilities and transaction volumes, (b) qualitative risk
indicators such as leverage, maturity transformation, or cross-border exposure, and (c)
procedural safeguards requiring consultation before designation. The Explanatory
Memorandum should clarify that designation is intended to capture issuers of systemically
significant facilities, not start-ups or infrastructure-only providers. Treasury should also
establish an equivalence framework permitting recognition of foreign prudential regimes,
similar to Part 7.6A of the Corporations Act 2001 (Cth), so that overseas regulated issuers
(for example, those authorised under the Monetary Authority of Singapore or the UK
Financial Conduct Authority) can operate in Australia under substituted compliance.*

APRA should publish designation guidelines and a public register of designated entities,
mirroring the Bank of England’s Systemically Important Payment Systems model.? These
guidelines should require APRA to apply the principle of proportionality, ensuring that
entities are designated only where necessary for systemic stability. Treasury should also
confirm that APRA’s oversight does not duplicate ASIC’s conduct regulation, in line with the
Council of Financial Regulators’ statement of intent on functional separation.

Commentary

Internationally, prudential designation frameworks rely on objective metrics, transparent
consultation, and recognition of comparable foreign regimes. In the European Union, Article 100 of
the Payment Services Directive 2 requires Member States to consult affected providers before

“ Monetary Authority of Singapore, Payment Services Act 2019, s 24 (designation of major payment
institutions); United Kingdom, Financial Services and Markets Act 2000, s 285 (recognition of overseas
operators).

14
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imposing additional prudential requirements.™ Singapore’s Payment Services Act 2019, section 24,
designates “major payment institutions” using clear financial thresholds and requires public notice
of designation. By contrast, the current Australian drafting grants APRA broad discretion with
limited guidance, risking regulatory overlap with ASIC and undermining market predictability.

In administrative law terms, the lack of clear designation criteria could expose APRA’s decisions to
judicial review on the grounds of unreasonableness or procedural unfairness under the
Administrative Decisions (Judicial Review) Act 1977 (Cth). Treasury can avoid this by incorporating
statutory principles for designation, similar to those applied under the Financial Sector (Collection
of Data) Act 2001 (Cth), where APRA must publish criteria and consult industry before expanding
its remit.

Establishing a transparent, risk-based designation framework would ensure that APRA’s prudential
oversight is targeted at genuinely systemic providers while supporting cross-border participation
and maintaining confidence in the integrity of Australia’s payment system.

6. Alignment with Digital Asset Platform and AML/CTF Reforms

s European Union, Payment Services Directive 2 (Directive (EU) 2015/2366), Art 100; Bank of England,
Recognised Payment Systems and Designation Framework (2020).

15
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Response

Treasury should publish a consolidated definitional and functional alignment note clarifying
the relationship between Tranche 1A, the DAP framework, and the AML/CTF reforms. This
note should confirm that a tokenised stored value facility relates to the issuance and
redemption of value, while a digital asset platform concerns custody or trading of digital
assets. A statutory cross-reference table should be inserted into the Corporations Act 2001
(Cth) and AML/CTF Rules identifying which activities fall under each regime. Treasury
should also coordinate with AUSTRAC to adopt consistent language, replacing “digital
token” with “virtual asset” to align with the FATF Recommendation 15 glossary.*®

Where overlap is unavoidable, substituted compliance should be available. For instance, a
firm licensed under the DAP regime that already meets equivalent AML/CTF and custody
requirements should be deemed compliant for relevant obligations under the payments
framework. The European Union’s Markets in Crypto Assets Regulation (MiCA) Article 61
provides an effective model by recognising equivalence across payment, e-money, and
crypto-asset service provider licences.”

Commentary

Australia’s regulatory architecture currently risks fragmenting digital asset and payments oversight
across three agencies, Treasury, ASIC, and AUSTRAC, without a single interpretive mechanism. The
Council of Financial Regulators has previously endorsed a “functional” regulatory approach based
on activity and risk rather than technology.'® Aligning terminology and scope would implement this
principle and avoid duplicative enforcement. Singapore provides a useful precedent: its Payment
Services Act 2019 harmonises AML/CTF, custody, and payments supervision under a single licensing
structure administered by the Monetary Authority of Singapore, ensuring that activities are
regulated once, by reference to function.®

Treasury should therefore introduce an inter-agency memorandum or regulatory mapping
schedule to clarify the functional perimeters of each framework. This document should be updated
alongside legislative amendments and published with each tranche of reforms. Providing such

¢ Financial Action Task Force, International Standards on Combating Money Laundering and the Financing of
Terrorism and Proliferation (FATF Recommendations, updated October 2023), Glossary to Recommendation
15 defining “virtual asset.”

7 European Union, Markets in Crypto Assets Regulation (Regulation (EU) 2023/1114), Art 61 providing
substituted compliance for e-money and payment institutions.

8 Council of Financial Regulators, Statement on Functional Regulation and Emerging Technologies (2023).

* Monetary Authority of Singapore, Payment Services Act 2019, ss 6—9 providing unified licensing and
AML/CTF integration.

16
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clarity will reduce interpretive disputes, prevent regulatory arbitrage, and support consistency with
Australia’s obligations under the Financial Action Task Force (FATF) standards.

7. Debanking Risk and Access to Safeguarding Accounts

Response

Treasury should provide flexibility in meeting safeguarding obligations by permitting
non-ADI custodial arrangements, insurance, or government-backed guarantee mechanisms.
This approach aligns with the Payment Services Directive 2 (Directive (EU) 2015/2366, Art
10), which allows payment institutions to safeguard customer funds through either
segregation or insurance, and with Singapore’s Payment Services Act 2019, section 23,
which permits third-party custodians and guarantee bonds as valid safeguarding
substitutes.” Treasury should also work with the Reserve Bank of Australia (RBA), APRA,
and the ACCC to implement a right of access framework for non-bank payment providers,

2 Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.95-1.100.
2 European Union, Payment Services Directive 2 (Directive (EU) 2015/2366), Art 10; Singapore, Payment
Services Act 2019, s 23.

17
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modelled on the UK Payment Services Regulations 2017 (reg 105), which obliges banks to
provide objective and non-discriminatory access to payment accounts for regulated firms.?

The Explanatory Memorandum should explicitly acknowledge debanking risk and commit
to coordination between regulators to ensure consistent access to banking services for
licensed payment entities. ASIC and APRA could be required to jointly report annually on
safeguarding access and barriers to entry for regulated PSPs, ensuring that the regulatory
objectives of inclusion and competition are achieved.

Commentary

Debanking has become one of the most significant structural impediments to the development of
Australia’s digital payments and fintech ecosystem. Parliamentary inquiries have found that loss of
banking services has forced multiple legitimate firms to cease operations despite full AML/CTF
compliance. The principle of regulatory proportionality recognised in Minister for Immigration and
Citizenship v Li (2013) 249 CLR 332 supports a flexible interpretation of statutory duties where
strict compliance is impossible due to external barriers. A rigid interpretation of the safeguarding
requirement without providing access solutions would therefore be inconsistent with
administrative fairness and Treasury’s stated policy objectives.

Internationally, major jurisdictions have already adopted mechanisms to mitigate debanking risk.
The United Kingdom'’s Financial Services and Markets Act 2023 introduced a statutory requirement
for banks to provide “fair and reasonable notice” before terminating payment accounts for
regulated entities, while the European Banking Authority has issued guidance (EBA/GL/2022/03)
requiring risk-based rather than categorical de-risking decisions. Treasury should follow these
models by mandating non-discriminatory access for licensed payment entities and introducing
oversight of account closure practices.

Incorporating such measures into the Tranche 1A framework would ensure that safeguarding
obligations are practical, competition-neutral, and consistent with Australia’s financial inclusion
commitments under the G20 Roadmap for Enhancing Cross-Border Payments.

2 United Kingdom, Payment Services Regulations 2017 (UK), reg 105 (access to payment systems).
18
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8. Implementation and Transition Pathways

Response

Treasury should adopt a staged transition model that allows firms to operate under
“application in good faith” provisions once a complete licence application has been lodged.
This model is consistent with the approach taken during the introduction of the Australian
Credit Licence regime under the National Consumer Credit Protection Act 2009 (Cth), where
temporary authorisations allowed businesses to operate while awaiting ASIC assessment.
Treasury should also consider class relief instruments that automatically extend existing
AFSL authorisations for comparable financial products or services.

ASIC and APRA should be required to jointly publish a transition roadmap setting out key
milestones, including:

(a) publication of draft application forms and fee schedules;

(b) consultation on reporting and safeguarding standards; and

(c) issuance of interpretive guidance for hybrid or cross-jurisdictional business models.

This roadmap should be released within three months of Royal Assent to provide market
certainty.

% Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.140-1.148.
19
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Commentary

Experience from other jurisdictions demonstrates that proportionate, phased implementation
avoids regulatory bottlenecks and market disruption. The European Union’s Markets in Crypto
Assets Regulation (MiCA) provides an 18-month transitional period and allows firms operating
under existing national regimes to continue servicing clients while seeking authorisation (Art
143).* Singapore’s Payment Services Act 2019 similarly adopted a staged commencement with
exemption notices for pre-existing entities, providing a six-month grace period that was extended
twice due to industry demand.”

Australian administrative law also supports flexible implementation where strict adherence would
cause unreasonable hardship or contradict legislative intent. In Minister for Immigration and
Border Protection v SZVFW (2018) 264 CLR 541, the High Court affirmed that procedural fairness
and proportionality should inform administrative timelines. Applying that reasoning, Treasury and
ASIC should ensure that transition periods are sufficient for genuine compliance rather than
punitive enforcement.

Treasury should therefore provide for:

® atwo-year transitional window for small and medium payment service providers;

e class-based temporary relief for AFSL holders already authorised for comparable payment
activities; and

® public quarterly progress updates from ASIC on licence processing metrics.

These measures would ensure the reform’s objectives are achieved without creating regulatory
paralysis or disadvantaging early-stage innovators.

9. International Interoperability and Equivalence

% European Union, Markets in Crypto Assets Regulation (Regulation (EU) 2023/1114), Art 143 establishing
transitional arrangements.

» Monetary Authority of Singapore, Payment Services Act 2019 (Commencement Notice) and related
Exemption Notices (2019-2021).

20
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Response

Treasury should establish a statutory mechanism allowing ASIC to recognise or exempt
foreign licensees operating under comparable regulatory frameworks. This could be
modelled on section 911A(2)(h) of the Corporations Act 2001 (Cth), which already permits
exemptions by regulation for certain foreign financial service providers. ASIC could assess
equivalence using objective criteria, including (a) the scope of prudential and conduct
supervision, (b) consumer protection standards, and (c) information sharing arrangements
between regulators.

The Explanatory Memorandum should specify that foreign payment service providers
authorised in recognised jurisdictions, for example those governed by the UK Financial
Conduct Authority, the Monetary Authority of Singapore, or the European Banking
Authority, may rely on substituted compliance provided they maintain a local
representative and comply with Australian consumer protection laws.” This approach
mirrors the European Union’s Markets in Crypto Assets Regulation (MiCA) Article 61, which
provides passporting for equivalent payment and e money institutions.?®

% Treasury, Explanatory Memorandum — Payment Systems Modernisation (2025), paras 1.151-1.156.

7 United Kingdom, Payment Services Regulations 2017 (UK), Part 8; Monetary Authority of Singapore,
Payment Services Act 2019, s 30 (foreign recognition).

% European Union, Markets in Crypto Assets Regulation (Regulation (EU) 2023/1114), Art 61 providing
equivalence for cross border operators.

21
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Commentary

A lack of interoperability would undermine the purpose of the Tranche 1A reforms, which is to
modernise and internationalise Australia’s payments framework. International comparators
demonstrate that equivalence provisions improve market access while maintaining regulatory
integrity. Under the Payment Services Regulations 2017 (UK), Part 8, firms authorised in the
European Economic Area before Brexit could continue operating in the UK under temporary
permissions until full equivalence assessments were completed.? Similarly, Singapore’s Payment
Services Act 2019 provides a recognition process for foreign operators, supported by bilateral
memoranda of understanding.”

From an administrative law perspective, equivalence mechanisms also reduce duplication and
regulatory burden, aligning with the principle of proportionality recognised in Minister for
Immigration and Citizenship v Li (2013) 249 CLR 332. Creating a substituted compliance pathway
would encourage alignment with global standards and enhance Australia’s attractiveness as a
regional payments hub.

To implement this effectively, Treasury should:

e empower ASIC to declare regulatory equivalence for designated foreign jurisdictions
e require Treasury and ASIC to maintain an annually updated public list of recognised regimes

® mandate cooperation agreements between ASIC, APRA, and foreign regulators to support
information exchange and supervisory coordination

These measures would position Australia as a globally connected jurisdiction consistent with its
commitments under the G20 Roadmap for Enhancing Cross Border Payments (2020).

» Monetary Authority of Singapore and Australian Securities and Investments Commission, Memorandum of
Understanding on Financial Innovation (2017).
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