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About DECA 

As the peak industry body for Australia’s blockchain, digital asset, AI, and Web3 sectors, the 

Digital Economy Council of Australia (DECA) champions responsible innovation. We 

collaborate closely with government bodies and regulators to establish frameworks that 

ensure Australia remains a globally competitive leader in the digital economy. DECA 

gratefully acknowledges the valuable insights provided by our members in shaping this 

response. 

For further inquiries please contact: 

●​ Amy-Rose Goodey, CEO  – amy-rose@deca.org.au  

●​ Alec O’Sullivan, Head of Operations – alec@deca.org.au 
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1.​ Issue: Definition and Scope of "Designated Instant Messaging Service" 

Key Point 

The definition of "Designated Instant Messaging Service" (Section 5) must explicitly 

exclude digital asset infrastructure where messaging is functional (e.g., wallet 

signatures, transaction confirmations) or strictly ancillary. Broad definitions risk 

capturing "good actor" infrastructure providers who are critical to the ecosystem but 

are not social media platforms. 

 

Response 

Recommendation: Amend Section 5 to include a specific Note or Example clarifying 

that services where communication is restricted to transaction facilitation, customer 

support, or peer-to-peer wallet interactions are considered "ancillary" under s 5(b). 

Proposed Drafting: Insert Note to s 5(b): "A service is considered ancillary if the 

primary purpose of the electronic service is the management of digital assets, 

financial transaction facilitation, or customer support, and the messaging function is 

solely to enable these primary activities." 

Commentary 

DECA notes that Section 5(a) defines a designated service broadly. As highlighted in our 

previous submission, the digital asset industry includes responsible businesses like Swyftx, 

BTC Markets, and CoinJar that utilize communication tools for security and support. Many 

Web3 wallets and DeFi protocols include "messaging" features that are cryptographic 

signatures necessary for blockchain interaction. Without explicit clarity, these critical 

infrastructure providers could be inadvertently designated as social media services. This 

would divert resources away from genuine scam prevention and penalize the "good actors" 

building secure infrastructure for the digital economy. 

Jurisdictional Reference: 

●​ United Kingdom: The Online Safety Act 2023 distinguishes between "user-to-user 

services" and functional internal business services, providing a "limited functionality" 

exemption that Australia should mirror.1 

1 Online Safety Act 2023 (UK). 
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2.​ Issue: The "Active Australian User" Test Methodology 

Key Point 

The "Active Australian User Test" (Section 8) threshold of 500,000 monthly users is 

dangerously ambiguous for digital services. The definition of "accesses the service" 

must exclude automated traffic (bots, API calls) to prevent capturing platforms that 

lack a genuine active consumer base in Australia. 

 

Response 

Recommendation: Refine Section 8(2) to define "accesses the service" as deliberate, 

human-initiated interaction with the service's primary interface. Proposed Drafting: 

Amend s 8(2): "For the purposes of subsection (1), a person is an active Australian 

user... if the person [deliberately] accesses the service [via a user interface] from 

within Australia..." 

Commentary 

Section 8(2) currently counts any "access" from within Australia. In the digital economy, 

global platforms receive millions of passive "pings" from automated blockchain nodes or 

background data refreshers. Counting these as "users" distorts the regulatory perimeter. It 

risks designating platforms that have no significant consumer footprint, distracting 

regulators from platforms where actual social engineering scams occur. 

Jurisdictional Reference: 

●​ European Union: The Digital Services Act (DSA) calculates "average monthly active 

recipients" by focusing on recipients who actually engage with content, explicitly 

excluding automated bots or scraping traffic.2 

 

2 Digital Services Act (EU) 2022/2065. 
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3.​ Issue: Proportionality of the Revenue Test vs. Economic Contribution 

Key Point 

The Revenue Test (Section 10) captures entities with $1 billion global gross revenue. 

For digital asset companies, "gross revenue" is often conflated with "transaction 

volume" (Total Value Locked). This risks capturing mid-sized innovators as if they 

were tech giants, imposing disproportionate compliance costs. 

 

Response 

Recommendation: Clarify in Section 9 ("Meaning of Australian revenue") that for 

digital asset services, "revenue" refers to corporate operating revenue 

(fees/commissions), not the gross value of transaction volumes or assets under 

management. 

Commentary 

The digital asset sector is projected to contribute up to $60 billion annually to Australia's 

GDP by 2030. However, if "gross revenue" is interpreted to include pass-through transaction 

values, high-growth Australian fintechs will be subject to the same heavy obligations as 

Meta or Google. Over-regulating these emerging players based on inflated volume metrics 

contradicts the government's goal of fostering innovation. The test should capture entities 

with the resources to police scams, not just those with high throughput. 

Jurisdictional Reference: 

●​ Singapore: The Shared Responsibility Framework applies duties proportionally, 

ensuring that innovation is not stifled by treating all financial tech providers as 

identical to large established banks.3 

 

3 Monetary Authority of Singapore (MAS), Shared Responsibility Framework for Phishing Scams. 
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4.​ Issue: Designation of Banking Sector (Part 2) & Debanking Risks 

Key Point 

The designation of "Covered Banking Services" (Section 11) creates strict liability for 

banks regarding scams. Without accompanying "safe harbour" provisions or guidance 

on legitimate digital asset payments, this will accelerate the "de-risking" (debanking) 

of the crypto sector. 

 

Response 

Recommendation: The Explanatory Statement must acknowledge that the 

designation of the banking sector is not intended to mandate the blanket blocking of 

payments to legitimate, AUSTRAC-registered digital asset providers. Next Step: We 

request the inclusion of a "Safe Harbour" provision for banks that facilitate payments 

to digital asset exchanges that meet specific anti-scam standards. 

Commentary 

DECA has previously provided evidence that 75% of our members have already faced 

debanking. If Part 2 of this Designation activates strict scam liability for banks without 

distinguishing between scam vectors and legitimate investment flows, banks will inevitably 

broaden their transaction blocks to minimize liability. This "de-risking" isolates Australian 

consumers, forcing them toward unregulated offshore exchanges where scam risks are 

significantly higher. A "Safe Harbour" is essential to keep legitimate flows within the 

Australian regulatory perimeter. 

Jurisdictional Reference: 

●​ United Kingdom: The FCA has taken steps to mitigate de-risking in high-risk sectors 

to prevent financial exclusion, a model Australia should follow to protect the digital 

economy.4 

 

4 Financial Conduct Authority (FCA), UK Model for Mitigating De-risking. 
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